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Judge BAKER delivered the opinion of the Court.

Contrary to his pleas, appellant was convicted by a speci al
court-martial, conposed of officer nmenbers, of one specification
of wrongful use of marijuana on divers occasions,ﬂi n violation
of Article 112a, Uniform Code of MIlitary Justice, 10 USC
8 912a. Appellant’s adjudged and approved sentence provides for
a bad-conduct discharge, forfeiture of $622 for one nonth, and
reduction to pay grade E-1. The Court of Crim nal Appeals
affirmed in an unpublished opinion. W granted review of the
foll ow ng issues:

I

WHETHER THE M LI TARY JUDGE ERRED BY APPLYI NG
A LONER STANDARD OF ADM SSI BI LI TY FOR

EVI DENCE USED AS CORROBCORATI ON OF A

CONFESSI ON TO DRUG USE THAN HE WOULD HAVE
APPLI ED | F THE SAVE EVI DENCE HAD BEEN
OFFERED AS DI RECT PROOF OF DRUG USE, AS
SHOMWN BY H' 'S ADM SSI ON OF A MEDI CAL DRUG
SCREEN TEST RESULT:

A, AS A BUSI NESS RECORD EXCEPTI ON TO THE
HEARSAY RULE DESPI TE A LACK OF
FOUNDATI ON AND AUTHENTI CATI ON TESTI MONY.

B. WHEN THE URI NE WAS NOT MAI NTAI NED
SUBJECT TO ANY CHAI N OF CUSTODY
PROCEDURES PRI OR TO TESTI NG AND THE
GOVERNMENT DI D NOT' PRESENT ANY EVI DENCE
THAT THE URI NE WAS PRESERVED | N AN
UNALTERED STATE.

C. WTHOUT ANY EXPERT TESTI MONY REGARDI NG
THE TEST PROCEDURES OR THE RESULTS.

! “gpecification: In that STAFF SERGEANT ERIC E. GRANT . . . did, . . . on
di vers occasi ons, between on or about 15 Cctober 1997 and on or about 23
Novermber 1997, wongfully use marijuana.”
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|1
WHETHER THE M LI TARY JUDGE ERRED BY FI NDI NG
THE 22 NOVEMBER DRUG SCREEN TEST RESULT TO
BE CORROBORATI ON OF THE ESSENTI AL FACTS OF
APPELLANT S CONFESSI ON TO DI VERS USES OF
MARI JUANA | N OCTOBER AND NOVEMBER
111
WHETHER THE M LI TARY JUDGE ERRED TO THE
SUBSTANTI AL PREJUDI CE OF APPELLANT WHEN HE
| NSTRUCTED THE MEMBERS ON THE USE OF THE
DRUG SCREEN TEST RESULTS TO CORROBCRATE THE
CONFESSI ON.
|V
WHETHER THE M LI TARY JUDGE ERRED TO THE
SUBSTANTI AL PREJUDI CE OF APPELLANT I N NOT
GRANTI NG THE DEFENSE MOTI ON FOR A FI NDI NG OF
NOT GUI LTY DUE TO | NSUFFI Cl ENT CORROBORATI ON
OF APPELLANT’ S CONFESSI ON.
Qur resolution of the first two i ssues agai nst appell ant makes
it unnecessary to reach the remaining issues, and we affirm
BACKGROUND
On Novenber 22, 1997, appellant was found unconscious at
the club conplex on Incirlik Air Base in Turkey. He was
transported by anbul ance to the base hospital, where he was
eval uated by the physician on duty, Captain (Capt) Poi ndexter.
(bservi ng that appellant was unconsci ous and unresponsive to
pain stinmuli, Capt Poindexter ordered, anong other things, a

drug screen urinalysis. The drug screen was ordered in

accordance with “the customary medi cal protocol for diagnhosis
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and treatnment” foll owed when the physician encounters a patient
in appellant’s condition. The purpose for the screen was to
detect the presence of any “abnormal” drugs in the body. Once
t he physician | earned what drug was present, a treatnent option
could be selected to rapidly elimnate the drug fromthe body,

t her eby decreasing the patient’s unresponsiveness.

In the two years he had been stationed at the Incirlik
hospital, Capt Poi ndexter never ordered a drug screen prior to
this occasion. Consequently, he was unaware that the hospital,
unequi pped to performthe screen, was required to send
appellant’s urine sanple to the Arnstrong Laboratory at Brooks
Air Force Base in Texas. It took two weeks for Incirlik to
receive results of any drug screen requested from Brooks Air
Force Base. Apparently, Capt Poi ndexter’s experience stateside
had been that a physician could receive results of a drug screen
wi thin an hour of requesting one.

Meanwhi | e, based on results of other tests requested by
Capt Poi ndexter and received at the tine of initial treatnent,
he di agnosed appell ant as suffering from acute al cohol
i ntoxication. Appellant was treated accordingly and rel eased
fromthe hospital the foll owi ng day, Novenber 23. Although
appel | ant had been rel eased, the hospital continued processing

Capt Poi ndexter’s request to test the urine sanple.
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Arnmstrong Laboratory subsequently received the sanple on
Novenber 28, tested it, and notified Incirlik of the results by
e-mai |l on Decenber 5. Senior Airman (SrA) Lynch, a lab
technician at the hospital, received the results from Arnstrong,
downl oaded the report, and printed it out. This report
contai ned the “Arnmstrong Laboratory Epidem ol ogy D vision”
heading at the top of the page. It also contained the nanme and
Soci al Security Nunber of the patient, along with the various
drugs tested for and the results of those tests. The result
colum of the report indicates either “NEGATIVE or “POCSITIVE,”
dependi ng on what drugs were detected in the patient’s urine.EI
This report indicated that appellant’s urine tested positive for
cannabi noi ds.

On Decenber 9, appellant was interviewed by agents of the
Air Force Ofice of Special Investigations and initially denied
using marijuana. However, after being confronted with the
results of the drug screen, appellant executed a handwitten
statenent admtting to the use of marijuana on three separate
occasions. The statenent, in relevant part, reads as foll ows:

15 Cct 97

| went to the Alley and was asked by Tony if |
wanted to go to a party. | said okay and we |eft.

Tony stopped by a friends [sic] house and told ne to

come on. | said okay and we went upstairs. Tony's
friend got a bow and pipe out and asked ne [and] Tony

2 For positive results, the report does not show what anmount of the drug is
present.
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to take a hit. . . . | took it and | took 2 hits.
The pi pe we snoked was filled with marijuana.

15t week Nov 97

| ran into Tony at the [Allley and he told nme to
junp in his ride and | did. He . . . stopped by his
[same] friends [sic] house. . . . W went upstairs and
his friend brought out a pipe again and the sane thing
happened. Tony passed it over to ne and told nme to
take a hit three tines so | did. . . . Again, the pipe
was filled with marijuana.

2" or 3'9 week in Novenber

| was down in the [A]llley as usual and was having a

drink . . . and saw himthere. . . . W went to his
buddi es (sic) hone again and the same thing happened
again. He said take this and | said okay . . . . On

this occasion | snoked 3 to 4 hits of marijuana at the
same house.

At trial, the Governnent offered the report of the positive
drug screen as an exception to the hearsay rul e under
MI.R Evid. 803(6), Manual for Courts-Martial, United States
(2000 ed.),EI for the limted purpose of corroborating appellant’s
confessi on of Decenber 9. The CGovernnment called no w tnesses
fromeither Incirlik or Arnmstrong to testify about the chain of
custody regarding appellant’s urine sanple. Nor did it call any
W tnhesses to testify about the testing procedures used at
Arnmstrong Laboratory. Instead, the Governnent called Capt
Poi ndexter and SrA Lynch to denonstrate the hospital’s reliance

on the record and to establish that the record was procured and

3 All Manual provisions are identical to the ones in effect at the tine of
appellant’s court-martial.
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incorporated in the hospital’s records in the normal course of
busi ness. Over tinely defense objection, the mlitary judge
admtted the report to corroborate appellant’s confession and
subsequently admitted the confession.
DI SCUSSI ON
I

Appel I ant’ s conpl aint on appeal is that the drug screen
report fromthe Arnstrong | ab was not adm ssible as a business
record, and that the mlitary judge should have treated the
report in the sane fashion as urinalysis reports admtted in the
“standard urinalysis case.” Consequently, the nenbers should
not have been allowed to consider his uncorroborated confession.

Regardl ess of the purpose for which it is admtted, al
evi dence nust be authentic,E]reIevant, and ot herw se conpetent.

See generally 2 John W Strong, MCornick on Evidence § 212 at

8, § 218 at 36 (5th ed. 1999): Black’s Law Dictionary 577 (7'
ed. 1999). W reviewa mlitary judge’'s ruling admtting or

excl udi ng evidence for an abuse of discretion. United States v.

Hursey, 55 MJ 34, 36 (2001).

Conpetence of the Lab Report as a Busi ness Record

Appel | ant asserts that at trial, the Governnment provided

“ We note the report, Prosecution Exhibit 1, contained a stanped certification
fromthe custodian of the record. Therefore, the document was self-

aut henticating under MI.R Evid. 902(4a), Manual for Courts-Martial, United
States (2000 ed.).
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insufficient foundation to admt the Arnstrong |ab report under
MI.R Evid. 803(6) as a business record of the Incirlik
hospital. MI.R Evid. 803(6) is one of a nunber of exceptions
to the hearsay rule. It states in pertinent part:

The followng [is] not excluded by the hearsay rule.

* * %

Records of regularly conducted activity. A nmenorandum
report, record, or data conpilation, in any form of
acts, events, conditions, opinions, or diagnhoses, made
at or near the tinme by, or frominformation
transmtted by, a person with know edge, if kept in
the course of a regularly conducted business activity,
and if it was the regular practice of that business
activity to nake the nenorandum report, record, or
data conpilation, all as shown by the testinony of the
custodi an or other qualified witness, unless the
source of information or the nethod or circunstances
of preparation indicate |ack of trustworthiness.

This Court has yet to address the foundation necessary to
admt under MI|.R Evid. 803(6) a business record created by a
third party not before the trial court, that is incorporated
into the business records of the testifying party. However, as
the Mlitary Rules of Evidence are largely derived fromthe
Federal Rules of Evidence, we |ook to the federal Courts of
Appeal s for treatnent of the issue. Qur review reveals that
t hese courts have generally held that a docunent prepared by a
third party is properly admtted as part of a second business
entity’'s records if the second business integrated the docunent

into its records and relied upon it in the ordinary course of



United States v. G ant, No. 01-0363/ AF

its business. See Air Land Forwarders, Inc. v. United States,

172 F.3d 1338 (Fed. G r. 1999); MRT Construction, Inc. v.

Hardrives, 158 F.3d 478 (9th Gr. 1998); United States v. Doe,

960 F.2d 221 (1st Cir. 1992); United States v. Jakobetz, 955

F.2d 786 (2d Cir. 1992); United States v. Ulrich, 580 F.2d 765

(5th Gr. 1978); United States v. Carranco, 551 F.2d 1197 (10th

Gr. 1977).

At issue in Air Land Forwarders, Inc., was the trial

court’s adm ssion of certain repair estimates produced by third
parties but maintained in the records of a mlitary
transportation office. Air Land Forwarders, Inc., was a comon
carrier under contract with the Mlitary Traffic Managenent
Command to transport servicenenbers’ household goods. Wen a
menber initiated a claim he was required to submt a nunber of
docunents detailing the circunstances of the | oss.

Servi cenenbers could al so submt repair estinmates prepared by
third parties to prove the anount of the claim The trial court
concluded that it was the regular course of the Mlitary Traffic
Managenent Command to col |l ect such information and include it in
the entire clains file. It further concluded that the mlitary
relied upon the repair estimates to properly adjudicate the
clainms, indicating the mlitary's interest in the accuracy of
the clains records. 172 F.3d at 1341, 1343. Finally, the trial

court concluded that the trial record contained assurances of
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reliability. For instance, servicenenbers filed their clains
with the know edge that filing a fal se claimexposed themto
crimnal liability. 1d. at 1343. The Court of Appeals then
held that the repair estimates were “properly admtted. . . even
t hough the governnent did not produce a witness that could
testify with first-hand know edge as to the procedures used in
the original preparation of each of the repair estimates.” |I|d.
at 1344.

I n Doe, the defendant was convicted of being a felon in
possession of a firearmthat had noved in interstate conmerce.
The Governnent’s evidence on this issue included, inter alia, an
invoice froma South Carolina telemarketing firmadmtted
t hrough the testinony of a Massachusetts sports shop owner who
had ordered the firearmfromthe firm The invoice was adm tted
as a business record of the sports shop owner, and the Court of
Appeal s found this proper. The court noted as “irrelevant” the
fact that the invoice had earlier been the record of a different
business. 1d. at 223. The court focused instead on the shop
owner’s testinony that he relied on such docunents to show
acquisition of the firearm In addition, federal |aw required
himto keep an “acquisition and di sposition book.” Id.
Logically, he had a substantial interest in the accuracy of the

record. See MRT Const., Inc., supra.

10
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What we conclude fromthe cited cases is that a record
i ncorporated by a second entity may be adm tted under
MI.R Evid. 803(6) on the testinony of a “qualified w tness” of
the incorporating entity alone if certain criteria are net.
First, the incorporating entity nmust obviously procure and keep
the record in the normal course of its business. MI.R Evid.
803(6). Second, the entity nmust show that it relies on the
accuracy of the incorporated record in its business. Air Land

Forwarders, Inc., 172 F.3d at 1343. Finally, there nust be

“other circunstances indicating the trustworthiness of the
docunent.” I|d.

In this case, both SrA Lynch and Capt Poi ndexter were
qualified w tnesses who provided sufficient foundation to show
that the Arnmstrong | ab report had been incorporated by the
hospital as its own business record. SrA Lynch testified that
he was very famliar with the hospital |ab’s procedures for
handling urine sanples. He testified how the sanples are
prepared and shipped to the Arnmstrong | ab and that a record was
kept of the shipnents. In the past, he had sent sanples to
Arnmstrong and had “al ways gotten back results show ng either
positive or negative.” He testified as to the daily practice of
the Arnstrong | ab of sending results by e-mail and that they did
so “all the tinme” in the course of the Arnstrong | ab’ s busi ness.

He further testified that it was his practice when he received

11
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results to download the e-nmail, print it out, and file it. His
testinmony was that this procedure occurred in the hospital |ab
“all the tinme.”

Capt Poi ndexter also testified regarding his famliarity
w th how nedi cal records were naintained at the hospital. He
testified that the hospital had a duty inposed by regulations to
mai ntai n docunments |ike the drug screen report in the patient’s
medi cal records. As for the specific report in issue, he
identified it as a copy of that which was contained in
appel lant’s nedical record. He further testified as to his
famliarity with Air Force nedical testing and stated that he
and presumably ot her physicians rely on such results to be
accurate “in order to nake the appropriate treatnment” in cases
where the patient is unresponsive to pain stimuli.

As for indicia of trustworthiness, Capt Poindexter’s
reliance on the report speaks directly to its trustworthiness.
Presumabl y, those responsible for conducting the test and
providing the results at Arnstrong are aware that an incorrect
result may lead to a patient’s failure to receive proper nedica
treatnent, which could be potentially foll owed by serious

medi cal consequences or even death. 2 MCornmi ck on Evidence,

supra, 8 293 at 264 (discussing the reasons why nodern nedica

records are generally reliable). Mreover, there is no evidence

12



United States v. G ant, No. 01-0363/ AF

in the record that suggests the hospital had received fal se or
erroneous results fromArnstrong in the past.

Based on this record, we hold that w tnesses Lynch and
Poi ndexter provided a sufficient basis for admtting the
Arnmstrong lab report as a business record of the Incirlik
hospital, and the mlitary judge did not abuse his discretion in
El

doi ng so.

Rel evance of the Drug Screen Report

Appel l ant al so asserts that aside from establishing the
report as a business record, the Governnment was required to put
on expert testinmony to interpret the results fromthe Arnstrong

| ab, and he relies on United States v. Mirphy, 23 MJ 310 (CMVA

1987), for this proposition. In Mirphy, this Court held that
“[e] xpert testinmony interpreting [scientific] tests . . . is
required to provide a rational basis upon which the factfinder

may draw an inference that marihuana was used.” 1d. at 312.

5 Appel | ant contends on appeal that Prosecution Exhibit 1, the drug screen
report, is different than the version of that report attached to tria

def ense counsel’s notion to suppress (Appellate Exhibit I1). He now argues
this is evidence that the report was altered and, thus, cannot be considered
reliable. W rnust assune that trial defense counsel, who subnmitted the
docunent with his trial notion, was aware of this all eged discrepancy.
However, neither his witten notion to suppress the report nor his notion to
suppress the confession (AE II1l) raises this issue or even suggests that it
was a concern. Mreover, neither his cross exam nation of SrA Lynch nor his
argunent to the military judge on the record suggests this was his concern.
Furthernore, as noted earlier, PE 1 was admtted with an authenticating
certificate. On the other hand, the docunment attached to AE || was not

of fered for admi ssion. Nor is there any indication on the record as to the
origin of this document. The trial record is silent as to why trial defense
counsel did not raise this issue, and we will neither specul ate nor suggest
the military judge had a sua sponte duty to do so.

13



United States v. G ant, No. 01-0363/ AF

However, appellant’s reliance on Miurphy ignores the fact that
evi dence i nadm ssible for one purpose may be adm ssible for

anot her purpose. 1 McCormick, supra, 8§ 59 at 259.

Adm ssibility determ nati ons depend on the rel evance of the
evi dence of fered. Rel evance is said to have two conponents,
materiality and probative value. 1d., § 185 at 637. The forner
“l ooks to the relation between the propositions that the
evidence is offered to prove and the issues in the case.” |d.
The latter describes “the tendency of evidence to establish the
proposition that it is offered to prove.” 1d. at 638.

In this light, the purpose behind the evidence provides the
critical distinction. In Mirphy, the urinalysis was offered as
proof of the substantive issue, whether the accused wongfully
used marijuana. |In this case, the drug screen report was
of fered on the issue of whether or not appellant’s confession
was worthy of belief. The inplicit proposition sought to be
proved was that appellant had not m stakenly or otherw se
admtted to an offense which either had not occurred or that he
had not committed. See id., 8§ 145 at 523. Indeed, the mlitary
judge expressly stated that he was admtting the report for the
limted purpose of corroborating the confession and instructed
t he nenbers accordingly.

Thus, appellant’s argunment that the mlitary judge used a

| oner standard of admissibility than that which is required for

14



United States v. G ant, No. 01-0363/ AF

the “standard urinalysis case” m sses the point. The purpose
for which evidence is offered governs its admssibility. The
fact that this Court has mandated additional foundati onal
requirenents for admtting a urinalysis offered on the
substantive issue of wongful use does not change the | aw of
evi dence pertaining to the admssibility of a business record
offered to corroborate a confession.EI Therefore, the mlitary
j udge did not abuse his discretion by not requiring the
Government to support its offer of the report with expert
testi nony.

Somewhat related to his claimpertaining to expert
testinmony is appellant’s assertion that unlike a “standard”
urinalysis case, no chain of custody evidence was presented
relating to the handling of the urine sanple tested by the
Arnstrong lab. Cenerally, a chain of custody is a foundational
prerequisite for admtting real or tangible evidence on a

substantive issue in the case. MCormck, supra, 8 212 at 8.

For exanple, in a typical Article 112a prosecution, a urinalysis
may be offered to show wongful use at the particular tinme

charged in the specification. Thus, the actual state of the

6 This opinion is about corroborating a confession with a business record.
Therefore, this case does not Iimt or otherw se affect the holding in United

States v. Graham 50 M) 56 (1999), which addressed, inter alia, the rel evance
of a four-year-old positive urinalysis test, for which appellant was tried
and acquitted, to rebut the appellant's claimof innocent ingestion involving
a positive urinalysis four years |ater

15
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urine sanple introduced is at issue in that situation. That
sinply was not the purpose for which the drug screen report was
i ntroduced agai nst appellant. Indeed, his confession was the
evi dence offered on his wongful use during the period charged.
Therefore, the scope of the issue presented obviates the need to
address any issue of chain of custody. Moreover, Capt

Poi ndexter testified that he saw appell ant being catheterized
and observed the sanple being taken to the Incirlick hospital
lab fromwhere it was ultimately sent to the Arnstrong | ab. He
also testified that that was the | ast he saw of the sanple. The
menbers were free to either accept or reject this evidence in

determ ning the weight to be given the confession. See United

States v. Duvall, 47 M} 189 (1997).

|1

Appel l ant assails the mlitary judge' s ruling regarding
corroboration of his confession by arguing that the drug screen
report did not corroborate his confession. Alternatively, even
if it was indicative of recent marijuana use, he argues it was
insufficient to corroborate his confession to past instances of
use.

MI.R Evid. 304, Manual, supra, contains the requirenment
that a confession be corroborated by independent evidence

justifying sufficiently an inference of truth of the essential

16
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facts adm tted. o The rationale for such a rule is to “ensure

that the confession is not false.” Duvall, 47 M} at 192. Al so,
it is settled mlitary law that the quantum of evi dence needed

to corroborate “may be very slight.” United States v. Melvin,

26 MJ 145, 146 (CMA 1988).
Appel l ant attenpts to draw conpari sons between his case and

United States v. Rounds, 30 MJ} 76 (CVA 1990). There, the

accused was charged with divers uses of cocaine and divers uses
of marijuana. He had confessed to using cocai ne on Thanksgi vi ng
and New Year’s Day. The Government introduced testinony froma
wi t ness who had acconpani ed the accused on both occasions. This
Wi tness testified that on Thanksgi ving Day, he left the accused
with some of his fornmer high school friends who he knew had been
previously involved with drugs. However, the w tness observed
no drugs at this gathering. As for New Year’s Day, the w tness
testified to seeing the accused at a party where cocai ne was
abundantly and prom nently displayed. W concluded the

appel lant’ s confession to the New Year’s Day use was
corroborated while the confession to the use on Thanksgi vi ng was

not. |d. at 80.

7 “(g) Corroboration. An adnmission or a confession of the accused may be
consi dered as evi dence agai nst the accused on the question of guilt or

i nnocence only if independent evidence, either direct or circunstantial, has
been introduced that corroborates the essential facts admtted to justify
sufficiently an inference of their truth.”

17
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What ever simlarities mght be gl eaned between appellant’s
case and Rounds, we are not persuaded that the rationale of that
case is applicable to his. In Rounds, the evidence that Rounds
had been seen in the conpany of individuals who a w tness
clainmed to have at sone previous tinme been associated with drugs
corroborated nothing, |et alone Rounds’ s confession.

Appel lant’s case is dramatically different in that the

corroboration evidence indicated the actual presence of the

substance he adm tted using.

Appel lant’s case is actually nore akin to United States v.

Mel vin., The appellant there was arrested on June 13, 1985, in
possessi on of heroin cigarettes and drug paraphernalia. 1In his
subsequent confession, he stated he had just left his friend s
house, where he had snoked heroin cigarettes. He admtted the
friend was his drug source, and he adm tted snoki ng heroi n about
twenty tinmes over the previous four nonths. He was ultimately
charged with and convicted of nunerous uses of heroin between
February 1 and June 5, 1985. The testinony of the police
officers who arrested Melvin on June 13 as to what they found in
his possession at the time of the arrest was offered to
corroborate Melvin's confession. This Court found that this

evi dence “created a strong inference of truth with regard to

appel lant’s confession.” 26 M at 147.

18
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Simlarly, in appellant’s case, the drug screen report
showed evi dence of the presence of marijuana in appellant’s
systemin | ate Novenber. This certainly raised an inference
t hat appellant had recently used the very substance he had
confessed to using over the previous five or six weeks with the
sane people at the sanme residence. Furthernore, it strains
credulity to believe that appellant would accurately confess to
use of marijuana in the second or third week in Novenber and
then fabricate two other instances of use occurring in the
preceding three or four weeks with the sanme individuals. In
fact, appellant’s initial denials to investigators suggest just
the contrary — a desire to limt his crimnal liability rather
than increase it with fal se adm ssi ons.

CONCLUSI ON

We hold that the independent evidence of recent narijuana
i ngestion contained in the Arnmstrong | ab report raised a
sufficient inference of truth so as to corroborate appellant’s
confessed use of marijuana. Therefore, the mlitary judge did
not err in finding that appellant’s confession was corroborated.

The decision of the United States Air Force Court of

Crimnal Appeals is affirned.

19
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SULLI VAN, Seni or Judge (concurring):

| agree with the majority opinion in this case but
have sone difficulty squaring it with the majority opinion

in United States v. Graham 50 MJ] 56 (1999). In both

cases, evidence of a positive urinalysis test result was

offered and admtted for a purpose other than to directly

show the charged offense. |In Gaham however, this Court

hel d that evidence offered for such a purpose nmust still
conformto the rules pertaining to urinalysis evidence

del i neated in Harper, Mirphy, and Ford.EI Id. at 59-60. The

majority reaches a different concl usion today.

More particularly, in Gaham evidence of a prior
positive test result for marijuana (in the formof cross-
exam nation testinony by the accused) was offered for a
pur pose ot her than to show the charged of fense. Evidence
of a positive test result four years earlier was offered to
i npeach (or rebut) an accused who testified “there is no
way | would knowi ngly use marijuana” and that he was
“shocked, upset, and fl abbergasted” by such a positive test

result. See United States v. Graham supra at 62-63

(Sullivan, J., joined by Crawford, J., dissenting). The

! United Statesv. Harper, 22 MJ 157 (CMA 1986); United Statesv. Murphy, 23 MJ 310 (CMA 1987);
United Statesv. Ford, 23 MJ 331 (CMA 1987).
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majority there reasoned, inter alia, that this evidence was

i nadm ssi bl e because “none of the rules established by

Har per, Murphy, and Ford, about the use of positive

urinalysis results to prove know ng and wongful use of
marijuana, were followed as to the 4-year-old test result.”
Id. at 59.

In appellant’ s case, evidence of a prior positive test
result (in the formof a business record entry) was
admtted for a purpose other than to directly show t he

charged offense. It was admtted to corroborate

appellant’ s confession to all the charged m sconduct by
provi ng sone of the nore recently charged drug m sconduct

i ncl uded in that confession.EI See United States v. Ml vin,

26 MJ 145 (CMA 1988). As such, this evidence was before
the nenbers for their consideration, but not to directly
prove the charged offense as in Harper and its progeny.

See United States v. Duvall, 47 M} 189, 192 (1997)

(corroborating evidence to be considered by nenbers on
guestions of weight to afford confession). The majority,

however, holds that the rules of adm ssibility delineated

2 Appellant was charged with wrongfully using marijuana “on divers occasions, between on or about 15
October 1997 and on or about 23 November 1997.” The urinalysis evidenced in this case occurred on
November 22, 1997, but the trial judge instructed the members that it could only be used to corroborate the
confession. (R. 58-59, 156-57)
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i n Harper, Mirphy, and Ford need not be conplied with in

t hese non-substantive circunstances.
In my view, today’s decision, at least inplicitly,
erodes the holding of this Court in Gaham and | join it.

See United States v. Graham supra at 60-63 (Sullivan, J.,

joined by Crawford, J., dissenting).
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